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Chief Judge Mary Ellen Barbera
recently urged the state’s judiciary to

consider easing its outdated
deference to eyewitnesses’

identification of criminal defendants.
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Not seeing eye to eye: Prosecution, defense di�er on eyewitness standards

Barbera calls for review

 By: Steve Lash  Daily Record Legal Affairs Writer   June 28, 2019

Criminal defense attorneys and prosecutors recognize the fallibility of
eyewitnesses but disagree on whether the Maryland Judiciary should
change its standards for determining the admissibility of their testimony
at trial.

Maryland Court of Appeals Chief Judge Mary Ellen Barbera recently urged
the state’s judiciary to consider easing its outdated deference to
eyewitnesses’ identification of criminal defendants, saying research and
other states’ courts have found such testimony is often flawed regardless
of how certain a witness might be.

Longtime defense lawyers said in interviews last week that eyewitness
testimony is inherently suspect and easily skewed by, for example, the
stress of being a crime victim and police photo arrays that strongly suggest the perpetrator is among those pictured.

“That is some of the shakiest testimony that you can have,” defense attorney A. Dwight Pettit, a Baltimore solo
practitioner, said of eyewitness reports. “The witnesses tend to think they saw something that they didn’t really
see.”

However, the chief prosecutors in Montgomery and Baltimore counties said a criminal case can rely on eyewitness
testimony — but only if the prosecutors believe and can show that the identification is reliable based on factors long
recognized by Maryland courts, including the witness’ familiarity with the defendant before the crime.

“You can’t be involved in criminal justice and not be aware of the fact that eyewitness testimony is faulty,”
Montgomery County State’s Attorney John McCarthy said. “It is a cautionary note to prosecutors when evaluating
evidence in any criminal case that there be reliability factors beyond the eyewitness that support the identification.”

Barbera stated her concerns June 24 in a concurring opinion to a Court of Appeals decision that nevertheless upheld
an attempted robbery conviction based on eyewitness testimony.

“I await the day – which cannot come too soon – when this court, prompted by the research on potential fallibility
of eyewitness identification evidence, takes meaningful steps to improve Maryland’s pretrial and trial-related
procedures, so as to mitigate, if not eliminate, the present concerns that attend the admission of, and weight given
to, such evidence in future cases,” Barbera stated.

The chief judge urged her high court colleagues to join her in directing the Maryland Judiciary’s Standing Committee
on Rules of Practice and Procedure to propose standards that “bring scientific rigor to the assessment of an
eyewitness identification that a defendant has challenged as unduly suggestive and, ultimately, unreliable.”

In addition, the Standing Committee on Maryland Pattern Jury Instructions’ Criminal Subcommittee should create an
instruction that better guides jurors on the reliability of eyewitness testimony, Barbera wrote in the concurrence,
which was joined by Judges Robert N. McDonald and Sally D. Adkins, a retired jurist sitting by special assignment.

Brian Saccenti, head of the Maryland Office of the Public Defender’s appellate division, hailed the call for review.

“Chief Judge Barbera is absolutely correct that there has been a lot of research that has led to a greater
understanding of the problems with eyewitness identification and how they ought to be evaluating to make sure 
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innocent people are not wrongly convicted,” Saccenti said. “I would agree that our rules and our jury instructions
need to be evidence-based in order to be effective.”

Defense attorney J. Wyndal Gordon agreed.

Judges often do not sufficiently consider that eyewitnesses are basing their identifications on what they think they
saw during a violent — and stressful — attack, Gordon said. He mentioned a case in which an eyewitness was able
to give a detailed description of both the gun used in the attack as well as the attacker. Gordon wondered how a
witness could focus simultaneously on both, especially under duress.

“Jurors should be cautioned that eyewitness testimony should not be taken at face value,” said Gordon, a Baltimore
solo practitioner.

But McCarthy, the Montgomery County prosecutor, said jurors are well aware of the shortcomings of eyewitness
identification.

“It is a product of human experience,” he said.

That experience, however, includes instances where people have been “certain” of what they saw only to have been
shown by video or other records that they were wrong.

Thus, McCarthy said he would support rejection of a jury instruction that equates an eyewitness’ assertion of
certainty with his or her account’s accuracy, as social science research has shown no correlation between certainty
and accuracy.

“It is problematic to have an instruction that has something in it that research has shown to be inaccurate,” he said.

McCarthy added that he is loath to rely on eyewitness testimony in cases in which the victim never saw the
defendant before the criminal act, particularly if the crime occurred quickly and if the opportunity for a positive
identification is small.

“In a stranger-on-stranger case, you have to be particularly careful about relying exclusively on eyewitness
testimony,” he said.

Such cases require corroboration, such as video surveillance footage or cellphone tower records that place the
defendant at the scene, McCarthy said.

Baltimore County State’s Attorney Scott D. Shellenberger agreed that cases predicated on eyewitness testimony can
be brought so long as the testimony has sufficient indicia of reliability, as required under the current standards —
which Barbera called suspect.

These reliability factors include whether the victim was familiar with the defendant before the crime or whether the
defendant has a distinguishing characteristic, such as a unique tattoo, Shellenberger said.

However, he added that crime dramas such as “Law and Order” and “CSI: Crime Scene Investigation” discourage
prosecutors from relying too heavily on eyewitness testimony, as jurors expect cellphone records, DNA evidence and
GPS tracking to confirm that a defendant was where the state alleges he or she was.

“Any prosecutor nowadays looks at the totality of the case” because jurors “expect more,” Shellenberger said.

The Baltimore County state’s attorney added that he respects Barbera’s concern.

“When the chief judge of the Court of Appeals has a strong concurrence about adjusting the process, I think that we
should all take note,” Shellenberger said.

Alan M. Wilner, who chairs the Standing Committee on Rules Practice and Procedure, said the panel will examine
the issue, as Barbera suggested.

“We are already starting to begin to figure out where we can get the information we may need to do a proper job
on it,” said Wilner, a retired Court of Appeals judge. 
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“It is still in its very early stages,” he said of the committee’s work. “We’ll see what other states do, how the federal
courts handle it.”

About a dozen other states already have acted on the social science research, most prominently New Jersey, as a
result of its Supreme Court 2011 decision in State v. Henderson, which Barbera cited.

Under the Henderson ruling, criminal defendants have an opportunity before trial to cross-examine witnesses and
police officers and to present expert testimony related to suggestive photo arrays and the fallibility of witnesses
given such factors as the stress of being under attack. The trial judge will reject the eyewitness testimony if the
defendant has proven “a very substantial likelihood of irreparable misidentification.”

If the testimony is admitted, the jury is provided an appropriate, tailored instruction regarding how much weight
should be given to the testimony.

Other states whose top courts have altered their judicial standards for admitting eyewitness testimony or adjusted
their jury instructions to reflect social science research include Alaska, Connecticut, Hawaii, Idaho, Kansas, Maine,
Massachusetts, New York, Oregon, Pennsylvania, Tennessee and Utah, Barbera wrote.

The chief judge cited a brief filed in the Court of Appeals case by the University of Baltimore School of Law’s
Innocence Project Clinic, whose director hailed the chief judge’s suggested re-evaluation regarding eyewitness
testimony.

“It’s long past time that Maryland does something to address this,” Michele Nethercott said. “The current legal test
is not functioning to weed out unreliable identifications. There’s certainly a gap there.”

The National Registry of Exonerations lists about a dozen Maryland convictions based in whole or substantial part on
eyewitness testimony in which the defendant was ultimately exonerated.

The most well-known defendant is Kirk Bloodsworth, who was sentenced to death in 1985 for the rape and murder
of 9-year-old Dawn Hamilton a year earlier. Bloodsworth’s conviction was overturned, but he was retried, convicted
again and sentenced to two life terms.

DNA evidence cleared him in 1993.

More recently, Malcolm Bryant was exonerated in 2016 thanks to DNA evidence. Bryant was convicted of murder in
the 1998 stabbing death of 16-year-old Toni Bullock, based on the eyewitness testimony of the victim’s friend,
Tyeisha Powell, who managed to escape the attack.

Powell identified Bryant even though the attack occurred in the dark and in the rain, said Nethercott, whose
Innocence Project Clinic successfully fought for the DNA testing and for Bryant’s exoneration.

“There were a lot of problems with that eyewitness testimony,” Nethercott said. “Courts always find some way to
admit the evidence nonetheless.”
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